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OPINION

GREENBERG, Circuit Judge:

This matter comes on before this court on the appeal by
Northwest Permanente P.C. ("NWP") and the related defen-
dants from the district court's order for summary judgment
reflecting its decision that NWP, as administrator for two pen-
sion plans, abused its discretion in interpreting the term "em-
ployee" in determining that the plaintiffs, a group of nurse
practitioners and physician assistants employed by the Kaiser
Foundation Health Plan (the "Kaiser Health Plan"), an affili-
ate of NWP, were not eligible for pension benefits under the
NWP plans. The plaintiffs cross-appeal from the district
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court's decision to apply an arbitrary and capricious standard
of review to the administrators' determinations rather than
reviewing them de novo. Finally, NWP appeals from the dis-
trict court's order awarding attorney's fees to the plaintiffs
predicated upon its conclusion that the plan administrators
had abused their discretion in interpreting the NWP pension
plans. We affirm the district court's decision to apply an
abuse of discretion standard, but reverse its decision that
NWP abused that discretion in interpreting the pension plans.
Accordingly, we also reverse the district court's award of
attorney's fees to the plaintiffs.

I. BACKGROUND

NWP is a private corporation formed by a group of physi-
cians to provide medical services to members of the Kaiser
Permanente Medicare Care Program (the "Kaiser Program").
The Kaiser Program provides prepaid healthcare services to
groups and individuals enrolled in the Kaiser Health Plan, a
nonprofit qualified health maintenance organization, which
provides administrative and financial services within the Kai-
ser Program. The Program fulfills its obligations to Kaiser
members by maintaining an affiliate, Kaiser Foundation Hos-
pitals ("Kaiser Hospitals"), to provide hospital facilities, and
by contracting with independent groups of physicians"(Medi-
cal Groups") to provide medical services. The Kaiser Health
Plan and Kaiser Hospitals are affiliates and share a common
board of directors. The Medical Groups are separate entities
that contract with the Kaiser Health Plan to provide medical
services. The plaintiffs, a group of nurse practitioners and
physician assistants, work for and receive their compensation
and retirement and health benefits from the Kaiser Health
Plan. They work with NWP physicians and other health care
professionals, essentially the Medical Groups.

NWP sponsors two pension benefit plans: the Northwest
Permanente P.C. Retirement Plan and Trust (the "NWP Plan")
and the Permanente Physicians Retirement Plan for Northwest
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Permanente P.C. (the "Physicians Plan"). We refer to these
plans together as the "Plans." The NWP Plan is a defined con-
tribution plan administered by a ten-person committee
appointed by the NWP president. The Physicians Plan is a
defined benefit plan administered by a ten-member committee
comprised of physicians and employees of the Kaiser Health
Plan and various Medical Groups. The committees do not
include any nurse practitioners or physician assistants.

On December 22, 1994, the named plaintiffs anonymously
tried to submit claims for benefits under the Plans. Following
correspondence between counsel regarding the nature of the
plaintiffs' claims, plaintiffs were informed on April 26, 1995,
that for their claims to be considered, they would have to
reveal their identities. On June 28, 1995, the plaintiffs
revealed their identities and submitted to the respective Plan
administrators a "formal claim and demand" for pension ben-
efits.

On July 28, 1995, the NWP Plan administrator denied the
plaintiffs' claim for benefits under that Plan. By letters dated
September 21 and 22, 1995, the plaintiffs requested a hearing
and review of the decision under the NWP Plan. Meanwhile,
on September 20, 1995, the Physicians Plan administrator
similarly denied the plaintiffs' claim for benefits. The plain-
tiffs did not immediately appeal from the Physicians Plan
administrator's decision.

Thereafter, on November 3, 1995, the NWP Plan adminis-
trator granted the plaintiffs' request for a hearing and review
of the initial denial. The administrator's letter stated that the
plaintiffs could "appear, with their attorneys, and submit evi-
dence and arguments in support of their position " and "submit
in advance of the hearing evidence and written arguments
they wish to be considered prior to the hearing. " The letter
asked the plaintiffs to advise the NWP Plan administrator of
any additional documents or information they wanted.
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The plaintiffs did not request any additional information
from the NWP Plan administrator, choosing instead, by letter
dated November 27, 1995, to inform the administrator that
they were withdrawing their request for a hearing and that
they wanted a "final decision [to] be made upon this matter
based on the record as it stands." The NWP Plan committee
then reviewed the earlier decision, and on January 30, 1996,
informed the plaintiffs that it was affirming the administra-
tor's decision.

Then, on June 11, 1996, the plaintiffs requested review of
the Physicians Plan administrator's decision, submitting with
their request additional evidence and argument. Thereafter,
the Physicians Plan committee affirmed the administrator's
decision denying the plaintiffs benefits.

In denying the plaintiffs' claims, both Plan administrators
relied primarily on the conclusion that the plaintiffs were not
"employees" of NWP, the Plans' sponsor. According to the
terms of both Plans, a person is eligible to participate only if
he or she is a "Qualified Employee." A "Qualified Employee"
is defined by the NWP Plan, in relevant part, as"any
employee of Employer." "Employer" is defined as NWP.
Similarly, the Physicians Plan defines a "Qualified Employ-
ee," in relevant part, as "any employee of the Medical
Group." The "Medical Group" is defined as NWP. Neither
Plan specifically defines "employee," an omission that gave
rise to the plaintiffs' claim. The administrators applied a
"W-2" definition to the term, finding that because NWP does
not and never has treated the plaintiffs as W-2 employees for
Internal Revenue Service purposes, they were not eligible for
benefits under the Plans.

On behalf of themselves and approximately 150 similarly
situated individuals, plaintiffs brought suit seeking injunctive
relief and a declaratory judgment that they were entitled to
pension benefits under the two Plans pursuant to the
Employee Retirement Income Security Act of 1974
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("ERISA"), 29 U.S.C. §§ 1001-1461. 1 On May 2, 1997, the
district court granted the plaintiffs' motion for class certifica-
tion.2 The defendants then moved for a determination that the
arbitrary and capricious standard of review governed the dis-
trict court's review of the administrators' decisions. The dis-
trict court initially stayed the defendants' motion pending the
completion of limited discovery and thereafter denied the
motion without prejudice pending completion of the addi-
tional discovery on the issue. Following discovery, the defen-
dants renewed their motion which the district court granted,
adopting the arbitrary and capricious standard.

Then, the parties filed cross-motions for summary judg-
ment. In an Opinion, Order and Judgment dated August 13,
1999, the district court granted and denied each motion in
part. The court vacated the administrators' decisions that the
plaintiffs were not "employees," reasoning that they had
abused their discretion in applying the W-2 definition of
employee. The court remanded the case to the Plan adminis-
trators for a new determination of the plaintiffs' eligibility for
benefits under the common law definition of "employee." The
defendants then appealed to this court on September 13, 1999.
Thereafter, on September 23, 1999, the district court granted
the defendants' Motion for Stay of Administrative Remand
Proceedings Pending Appeal and, on that day, the plaintiffs
cross-appealed.
_________________________________________________________________
1 The plaintiffs also raised breach of fiduciary duty claims against vari-
ous members of the administrative committees in their individual capaci-
ties, and sought injunctive relief against the Bank of California, the trustee
of funds for one of the Plans. On January 16, 1997, the district court
granted the defendants' motion to dismiss the breach of fiduciary duty
claims and consequently all individual defendants were dismissed from
the case. The district court also dismissed the Bank of California as a party
of no interest.
2 All parties consented to allow a magistrate judge enter final orders and
judgments in this case in accordance with Fed. R. Civ. P. 73 and 28 U.S.C.
§ 636(c).
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In the meantime, on August 26, 1999, the plaintiffs filed a
petition for attorney's fees and costs, which the district court
granted on December 7, 1999, awarding the plaintiffs
$159,547.02 in fees and costs. Defendants then separately
appealed from that order.

II. JURISDICTION

The district court had jurisdiction over this ERISA matter
pursuant to 29 U.S.C. § 1132(e)(1) and 28 U.S.C. § 1331. It
is not clear, however, that we have jurisdiction inasmuch as
the district court, after concluding that the Plan administrators
abused their discretion by applying an incorrect legal stan-
dard, rather than completing the disposition of the case,
remanded it to the Plan administrators for redetermination of
the plaintiffs' eligibility for benefits.

With exceptions not germane here, courts of appeals have
jurisdiction solely over appeals from "final decisions of the
district courts of the United States." 28 U.S.C.§ 1291. A final
decision "ends the litigation on the merits and leaves nothing
for the court to do but execute the judgment." Catlin v. United
States, 324 U.S. 229, 233, 65 S. Ct. 631, 633 (1945). The
issue with respect to our jurisdiction thus becomes whether
the district court's remand order is appealable as a final deci-
sion under section 1291.

We twice have addressed the question of whether district
court orders remanding ERISA determinations to administra-
tors in circumstances somewhat similar to those here are
appealable. The first time, in Snow v. Standard Insurance Co.,
87 F.3d 327, 329 (9th Cir. 1996), overruled on other grounds
by Kearney v. Standard Insurance Co., 175 F.3d 1084 (9th
Cir. 1999) (en banc), the district court remanded the case to
the ERISA plan administrator for further evidence develop-
ment even though the court had addressed the merits of the
matter and concluded that there was evidence to support the
plan administrator's decision. In our opinion we stated, with-
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out discussion, that we had jurisdiction pursuant to section
1291. Id. at 330. We held that the district court erred in
remanding the matter and thus we reversed its judgment and
remanded the case to the district court to make an"ultimate
decision based on the record" already compiled. Id. at 333.

The second time, in Williamson v. Unum Life Insurance
Co. of America, 160 F.3d 1247, 1252 (9th Cir. 1998), we ana-
lyzed the jurisdictional issue in an action seeking payments on
a disability policy and concluded that we were without juris-
diction. There, the plaintiff sued the plan administrator seek-
ing to recover benefits that the administrator terminated
because it claimed that the plaintiff did not cooperate with it
by providing documentation regarding her continued disabil-
ity. See id. at 1249. The plan administrator first filed a motion
seeking a partial summary judgment declaring that the district
court would apply an abuse of discretion standard in review-
ing the administrator's decisions. See id. The district court
denied the motion and sua sponte granted partial summary
judgment in favor of the plaintiff determining that de novo
review was the proper standard. See id. Thereafter, the admin-
istrator filed a second motion for summary judgment, arguing
that it was entitled to terminate benefit payments because the
plaintiff failed to cooperate with it as required by the policy.
See id. at 1250. The district court also denied that motion,
instead remanding the matter to the administrator to supple-
ment the record and make a determination as to the plaintiff's
disability. See id. The plan administrator then appealed from
the district court's two orders. See id.

On appeal, we concluded that, absent special circum-
stances, orders granting partial summary judgment are not
appealable final orders pursuant to section 1291. See id. Find-
ing no special circumstances in the case, we dismissed the
appeal. See id. In doing so, we distinguished Snow by finding
that the district court in Williamson only granted partial sum-
mary judgment, never addressed the merits of the plaintiff's
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claim, and never entered a final judgment pursuant to Fed. R.
Civ. P. 58. See id. at 1252.

Just as Snow is distinguishable from Williamson, William-
son is distinguishable from this case. Here, the defendants'
appeal arises from the district court's decision on a dispositive
summary judgment motion directly implicating fundamental
eligibility decisions under the Plans. Further, in the process of
disposing of the parties' cross-motions for summary judg-
ment, the district court entered judgment in favor of the plain-
tiffs requiring the Plan administrators to revisit their initial
decisions. In Williamson the district court did not make any
such decision as it simply remanded the matter to the plan
administrator to supplement the record "and make a determi-
nation of whether Plaintiff continued to be disabled from the
time her benefits were suspended to the present, " id. at 1250,
so as to be eligible for benefits. The administrator in William-
son, of course, unlike the administrators here who rejected
plaintiffs' claims on the merits, never had addressed the plain-
tiff's claim on the merits, as the Williamson  administrator
predicated its rejection of the claim on the procedural ground
that the plaintiff failed to cooperate with it as the policy
required.

Although Williamson is distinguishable, as are opinions by
other courts addressing similar issues, in Williamson we drew
a useful analogy between a district court order remanding a
case to an administrative agency and an order remanding a
case to an ERISA plan administrator. See Williamson, 160
F.3d at 1251; see also Rekstad v. First Bank Sys., Inc., 238
F.3d 1259, 1262 (10th Cir. 2001); Perlman v. Swiss Bank
Corp. Comprehensive Disability Prot. Plan, 195 F.3d 975,
979 (7th Cir. 1999). An order remanding a case to an adminis-
trative agency "is appealable only when: (1) the district court
order conclusively resolve[d] a separable legal issue, (2) the
remand order forces the agency to apply a potentially errone-
ous rule which may result in a wasted proceeding, and (3)
review would, as a practical matter, be foreclosed if an imme-
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diate appeal were unavailable." Williamson , 160 F.3d at 1251
(quoting Rendleman v. Shalala, 21 F.3d 957, 959 n.1 (9th Cir.
1994)) (internal quotation marks omitted). The Williamson
court found that none of the above factors were met in that
case. See id.

Here, however, the Rendleman formulation is satisfied.
First, the district court conclusively decided a separable legal
issue, namely, the criteria for determination of who is an "em-
ployee" that the Plan administrators were required to apply in
interpreting the pension plans. Second, if the district court had
erred in requiring the Plan administrators to apply the com-
mon law definition of employee, then the district court's order
would have forced the Plan administrators to apply an errone-
ous rule. This application could have resulted in a wasted pro-
ceeding if the Plan administrators adhered on remand to their
conclusion that plaintiffs were not employees. Third, if the
defendants could not appeal here, as a practical matter under
the possible scenarios that could develop on the remand, the
Plans might be precluded from obtaining review of the district
court's decision.

With respect to possible outcomes on the remand, we point
out the following. In one possible outcome, the administrators
could conclude that the plaintiffs are not "employees" under
a common law definition. The plaintiffs then could file suit
again, but they likely would argue only that application of the
common law definition of employee requires that they be
deemed employees. In that scenario it is doubtful that the Plan
administrators would be able to seek to set aside their own
decision, and thus they might not be able to challenge the dis-
trict court's order requiring them to apply the common law
definition.

In the second possible outcome, the administrators could
conclude that the plaintiffs are employees under a common
law definition. The plaintiffs would not challenge this deci-
sion and, again, it is questionable whether the Plan adminis-
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trators then could challenge their own decision. While the
Plan sponsor potentially could challenge the way the adminis-
trators applied the common law definition, if the district court
agreed with the sponsor that the administrators had erred,
review of the issue of whether the administrators had erred in
applying a W-2 definition of the term "employee " would be
precluded. As far as we can see, only if the Plan sponsor sued
and the district court upheld the administrators' decisions is
it likely that the W-2 issue could be revisited. 3

Applying the Rendelman factors cited in Williamson, and
given that appellate jurisdiction is necessary to ensure proper
review of an important legal question which a remand may
make effectively unreviewable, we conclude that the district
court's order constituted a final appealable order so that we
have jurisdiction pursuant to section 1291.

III. STANDARD OF REVIEW OF ADMINISTRATORS'
DECISIONS

We review de novo the district court's choice and applica-
tion of the standard of review applicable to decisions by
ERISA plan administrators. See Lang v. Long-Term Disability
Plan of Sponsor Applied Remote Tech., Inc., 125 F.3d 794,
797 (9th Cir. 1997); Taft v. Equitable Life Assurance Soc'y,
9 F.3d 1469, 1471 (9th Cir. 1993).

Although ERISA establishes a right to judicial review of
benefits decisions, the statute does not set forth the appropri-
ate standard of review for such determinations. But in Fire-
stone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 109 S. Ct.
948 (1989), the Supreme Court addressed the issue. There, the
_________________________________________________________________
3 We recognize that when a court tries to foresee possible outcomes of
litigation in complicated situations its opinion necessarily will have a cer-
tain speculative quality to it. Nevertheless, we think that consideration of
the third Rendelman criterion makes it appropriate for us to contemplate
what would be the future course of this litigation if we dismiss this appeal.
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Court held that a court should review a denial of benefits
challenged pursuant to 29 U.S.C. § 1132(a)(1)(B) de novo
"unless the benefit plan gives the administrator or fiduciary
discretionary authority to determine eligibility for benefits or
to construe the terms of the plan." Id. at 115, 109 S. Ct. at
956-57. The Court recognized, however, that "if a benefit plan
gives discretion to an administrator or fiduciary who is oper-
ating under a conflict of interest, that conflict must be
weighed as a `facto[r] in determining whether there is an
abuse of discretion.' "4Id. at 115, 109 S. Ct. at 957 (quoting
Restatement (Second) of Trusts § 187, Comment d (1959)).

In cases in which the beneficiary alleges that the adminis-
trator has a conflict of interest, we follow a two-part test to
determine whether to use a heightened level of scrutiny in
reviewing the administrator's benefits decisions. 5 See Atwood
_________________________________________________________________
4 Our opinions use the phrases"arbitrary and capricious" and "abuse of
discretion" interchangeably. Compare Eley v. Boeing Co., 945 F.2d 276,
278-79 (9th Cir. 1991), with Dytrt v. Mountain State Tel. & Tel. Co., 921
F.2d 889, 894 (9th Cir. 1990). Any difference between the two standards,
however, is in name only. See Atwood v. Newmont Gold Co., 45 F.3d
1317, 1321 n.1 (9th Cir. 1995).
5 In analyzing this issue, the district court devoted significant attention
to what another district court had determined to be an inconsistency in our
approach to conflict of interest cases, citing Palmer v. Univ. Med. Group,
994 F. Supp. 1221, 1232 (D. Or. 1998). In Palmer , the court found that
some panels of this court have assumed that there were certain situations
in which the administrator inherently was conflicted and therefore the
court automatically applied a heightened level of scrutiny, the level of
which depended on the circumstances of the case. See Palmer, 994 F.
Supp. at 1232; see also Barnett v. Kaiser Found. Health Plan, 32 F.3d
413, 416 (9th Cir. 1994); Taft, 9 F.3d at 1474; Bogue v. Ampex Corp., 976
F.2d 1319, 1325 (9th Cir. 1992); Jung v. FMC Corp., 755 F.2d 708, 711-
12 (9th Cir. 1985). In contrast, other panels have adopted a burden-shifting
approach which requires the plaintiff to present proof that the administra-
tor's decision actually was tainted by conflict, which, only if unrebutted
by the plan administrator, would result in the application of the de novo
standard. See Palmer, 994 F. Supp. at 1232; see also Snow, 87 F.3d at 331;
Atwood, 45 F.3d at 1323. To resolve this apparent conflict, the Palmer
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v. Newmont Gold Co., 45 F.3d 1317, 1323 (9th Cir. 1995). As
we stated in Atwood:

First, we must determine whether the affected bene-
ficiary has provided material, probative evidence,
beyond the mere fact of the apparent conflict, tend-
ing to show that the fiduciary's self-interest caused
a breach of the administrator's fiduciary obligations
to the beneficiary. If not, we apply our traditional
abuse of discretion review. On the other hand, if the
beneficiary has made the required showing, the prin-
ciples of trust law require us to act very skeptically
in deferring to the discretion of an administrator who
appears to have committed a breach of fiduciary
duty.

Id. In the latter circumstance, the plan must rebut the pre-
sumption by producing evidence to show that the conflict of
_________________________________________________________________
court drew a distinction between ERISA cases dealing with "discretionary
policy decisions," where the administrator's motive was found to be
highly relevant, and those cases involving "benefits determinations,"
where the focus should be on the merits of the decision rather than the
motives of the parties. See Palmer v. Univ. Med. Group, 973 F. Supp.
1179, 1189 (D. Or. 1997). The court found that the case before it involved
discretionary policy decisions. See id.

The distinction drawn by the Palmer court of this court's analyses, how-
ever, is nonexistent. The Palmer court cited several cases that stated, gen-
erally, that because there was a conflict of interest, the court would apply
a more stringent version of the abuse of discretion standard. The court
interpreted this language to mean that those courts had adopted a sliding-
scale approach. In Atwood, however, we interpreted those same cases and
found they left open the question of "in what way this lesser degree of def-
erence actually alters [the court's] review. " Atwood, 45 F.3d at 1322. We
answered this open question by adopting the two-step analysis, one that
we since consistently have applied. See, e.g. , Friedrich v. Intel Corp., 181
F.3d 1105, 1109 (9th Cir. 1999); Lang, 125 F.3d at 798; Snow, 87 F.3d
at 331. Therefore, notwithstanding the district court's concerns, the
Atwood two-step analysis is the controlling law which we will apply in
this case.
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interest did not affect its decision to deny or terminate bene-
fits. See Lang, 125 F.3d at 798. Should it fail to carry its bur-
den, the court's review is de novo " `without deference to the
administrator's tainted exercise of discretion.' " Id. (quoting
Atwood, 45 F.3d at 1323).

The plaintiffs, in their cross-appeal, contend that the district
court erred in applying the arbitrary and capricious standard
of review to the Plan administrators' decisions. They allege
that there were conflicts of interest inherent in the administra-
tors' decisionmaking process warranting application of the de
novo standard of review. The parties do not dispute that both
Plans give their respective administrators plenary discretion to
interpret their terms and make eligibility determinations.
Therefore, the district court's review should have been for
abuse of discretion unless the plaintiffs proffered unrebutted
evidence that the Plan administrators were operating under a
conflict of interest.

Turning first to the NWP Plan, the plaintiffs argue that the
administrators were operating under a pecuniary conflict in
that NWP's financial performance would be affected detri-
mentally through its funding of the NWP Plan if the plaintiffs
were entitled to benefits under the Plan. More specifically, all
ten current members of the NWP Plan committee are NWP
employees and all but two are NWP physicians. A majority
of the NWP Plan committee members are also shareholders of
NWP, as are most of the physicians it employs. The plaintiffs
allege that the annual financial performance of NWP can
affect salary levels for NWP employees, including whether
bonuses and dividends are paid. Therefore, "each of the share-
holder members of the NWP Plan Committee had a personal
pecuniary interest in the outcome of their decisions, because
their salaries, bonuses and dividends are driven in whole or in
part by NWP's financial performance." Cross-Appellants' Br.
at 21-22. To this end, the plaintiffs proffered evidence that if
NWP had approved their claims, the potential negative impact
on NWP would be approximately $400,000 to $2,700,000,
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depending on net revenue, with a materiality threshold of
$505,000 for 1995 and 1996.

We have recognized that there is at least an apparent con-
flict of interest where, as here, a plan administrator is also the
plan's funding source. See Friedrich v. Intel Corp., 181 F.3d
1105, 1109 (9th Cir. 1999); Lang, 125 F.3d at 797. The rele-
vant inquiry under Atwood, then, is whether the plaintiffs
proffered material, probative evidence tending to show that
the NWP Plan administrator's self-interest caused a breach of
its fiduciary obligations. We have held that a plan administra-
tor's failure to follow its internal procedures for denying ben-
efit claims is evidence that the administrator acted because of
a conflict of interest. See Friedrich, 181 F.3d at 1110 (con-
cluding plaintiff showed conflict of interest where there were
procedural irregularities in initial claims process and unfair
appeals process). Further, inconsistencies in a plan's handling
of a benefits claim has been held to constitute evidence that
the administrator's decision was tainted by self-interest. See
Lang, 125 F.3d at 798-99 (finding plaintiff proffered suffi-
cient evidence where plan administrator offered differing and
inconsistent reasons for denial of benefits).

The plaintiffs contend that "[t]here was substantial evi-
dence of an actual conflict of interest." Cross-Appellants' Br.
at 21. In their brief, however, they cite to very little to support
this claim and principally instead restate the conclusory alle-
gation that because the NWP Plan administrator had a finan-
cial stake in the outcome of the eligibility determination, the
administrator had a personal pecuniary conflict of interest.

It is true that they also point to alleged procedural irregular-
ities that in their view demonstrate that the NWP Plan admin-
istrator was operating under a conflict. However, we are
satisfied that their claim is not substantiated. For instance, the
plaintiffs contend the review of the initial benefits determina-
tion was improper because Stoel Rives, the law firm repre-
senting the Plan, drafted the letter affirming the
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administrator's prior decision. They argue this indicates that
the decision was not a product of a decision by the NWP Plan
administrator, but was instead the result of improper influence
from counsel. The district court found there was no evidence
that the NWP Plan administrator breached its fiduciary role
inasmuch as there was testimony from a NWP Plan commit-
tee member that he had input into the letter's drafting, the
committee was informed of the issues surrounding the bene-
fits decision and the letter at a meeting that lasted several
hours, and the committee therefore was free to reject the letter
and reach a different conclusion, but decided not to do so. Put
simply, there was no evidence that this decisionmaking pro-
cess was abnormal for the NWP Plan administrator.

The plaintiffs also contend the administrator's determina-
tions were tainted by a statement by Ann Stenzel, the Director
of Pensions and Benefits for NWP, that the Physicians Plan
administrator was going to deny the plaintiffs' claim. Because
NWP "worked closely" with the Physicians Plan committee,
the plaintiffs contend "improper influences came to bear on
the process." As the district court found, however, there is no
evidence that this statement influenced the NWP Plan admin-
istrator in any way so as to render its decision procedurally
flawed. The NWP Plan committee was still free to make its
own decision, and there is no indication it did not. 6
_________________________________________________________________
6 In addition to the foregoing argument, the plaintiffs claimed in the dis-
trict court that Stenzel, rather then the NWP Plan administrator, made the
initial determination to deny benefits. They claimed Stenzel had no
authority to make such decisions, and that the decision actually may have
been made by attorneys for NWP from Stoel Rives, whom Stenzel con-
sulted in making the determination.

The district court found, however, that Stenzel had the authority under
the Plan's terms to make initial benefits determinations. Further, the court
found that it was not improper for Stenzel to consult outside counsel and
that despite evidence that Stoel Rives may have been operating under a
conflict in that it represented both the employer and the fiduciary, and it
consulted with counsel for the Physicians Plan, there was no evidence that
any conflict influenced the benefits decision. See Ashenbaugh v. Crucible,
Inc. 1975 Salaried Ret. Plan, 854 F.2d 1516, 1531-32 (3d Cir. 1998). The
plaintiffs do not appear to challenge this finding on appeal which in any
event is not assailable.
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reaching a different conclusion. Without any evidence that the
NWP Plan administrator engaged in any irregular procedural
conduct in handling the claims, and given the fact that the
administrator consistently denied the claims because the
plaintiffs were not "employees" of NWP, we affirm the dis-
trict court's decision to adopt the abuse of discretion standard
in reviewing the NWP Plan administrator's decision.

Turning next to the Physicians Plan, the plaintiffs contend
the administrator denied their claims because of a systemic
conflict of interest. More specifically, the Physicians Plan
committee was comprised of employees of the Kaiser Health
Plan and of various Medical Groups similar to NWP around
the country. In addition to the Physicians Plan, the Physicians
Plan committee administers several other benefit plans within
the Kaiser Program. Because the Kaiser Health Plan operates
in approximately eleven states, contracting with thirteen dif-
ferent medical groups, "[t]he issues raised by plaintiffs'
claims could have significance for several of the medical
groups." Essentially, the plaintiffs argue the Physicians Plan
administrator denied their claims to prevent a "snowball"
effect in the other plans on a nationwide scale.

In support of their position, the plaintiffs proffer a state-
ment in a letter to the Physicians Plan committee members
that reads, "as this is an issue which could have significance
for several of the medical groups, we have been working
closely with [NWP] and outside counsel in evaluating and
monitoring these claims." Cross-Appellants' Br. at 25. Fur-
ther, they claim there were procedural irregularities in that the
Physicians Plan committee never met to discuss the plaintiffs'
claim. They assert that instead, Ellen Canter, an individual
they contend did not have the authority to make the decision,
made the initial decision denying the plaintiffs' claim. Finally,
they claim that there were irregularities in the decision to
deny the plaintiffs' claim on review because the committee
made its determination using ballots that simply asked
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whether the committee members "agreed" with the decision
to deny benefits.

The plaintiffs' proffer is insufficient. First, the record does
not support the plaintiffs' allegation that an individual without
the authority to do so made the initial decision regarding ben-
efits. Although Canter is not a member of the Physicians Plan
committee, the committee properly delegated to her the
authority to act on its behalf. With regard to delegation of cer-
tain fiduciary duties the Physicians Plan states:

Each Committee may allocate and delegate any of its
duties (other than trustee responsibilities as defined
by ERISA) to subcommittees comprised of Commit-
tee members, or to any person or persons, which
may include or be limited to Committee members.
No person has any discretionary authority in connec-
tion with the Plan or Plan Assets unless properly del-
egated.

Furthermore, the Plan provides that "[e]ach Committee estab-
lishes procedures for carrying out its duties and powers and
keeps records of its proceedings, acts, and other data neces-
sary to administer the Plan." Although the defendants did not
produce documentary evidence showing the delegation of
authority from the Physicians Plan administrator to Canter,
affidavits from her and Kirk E. Miller, a Physicians Plan com-
mittee member, stated that the committee for several years
had delegated to Canter the authority to make initial claim
determinations. Finally, nothing in the Physicians Plan
requires that the delegation be in writing. Therefore, rather
than demonstrating that there had been a procedural irregular-
ity, the record establishes that the procedure leading to the ini-
tial benefits determination was entirely consistent with the
Physicians Plan's normal operating procedures.

Second, the record simply does not support the claim that
there were irregularities in the review of the initial decision.
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The Physicians Plan authorizes the committee to"act in writ-
ing without a meeting." Therefore, it was not improper to use
ballots to make the benefits decision. Further, the plaintiffs
are incorrect in implying that the ballots gave the committee
members only one choice. In actuality, the ballots offered two
choices: (1) "I agree that the Claimants request for benefits
under the [Physicians Plan] for [NWP] should be denied" and
(2) "I believe that the Claimants request for benefits under the
[Physicians Plan] for [NWP] should be approved." Therefore,
again there is no evidence of a procedural defect in the com-
mittee's decision.

Finally, while the statement to the Physicians Plan commit-
tee members that their decision could have significance for
several other Medical Groups is probative, it alone does not
establish the committee acted out of a conflict of interest.
Indeed, there is no evidence that this statement affected the
members' decisions in any way.

Therefore, we conclude that the plaintiffs failed to proffer
material, probative evidence, beyond the mere fact of the
apparent conflict, tending to show the two committees'
alleged self-interest caused them to breach their fiduciary
obligations. Accordingly, we affirm the district court's appli-
cation of the arbitrary and capricious standard of review to the
Plan administrators' decisions.

IV. DEFINITION OF EMPLOYEE

Having concluded that the district court correctly decided
to review the plan administrators' decision for abuse of dis-
cretion, we now consider the merits of that review. In review-
ing the district court's order on a motion for summary
judgment, we review de novo whether any genuine issue of
material fact exists and whether the moving party is entitled
to judgment as a matter of law. See Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 249-52, 106 S. Ct. 2505, 2510-12
(1986). We draw all reasonable inferences in favor of the non-

                                9774



moving party. See id. Additionally, we review a district
court's review of an ERISA plan administrator's decision de
novo. See Canseco v. Construction Laborers Pension Trust,
93 F.3d 600, 605 (9th Cir. 1996); Snow, 87 F.3d at 331.

NWP contends that the district court erred in ruling that the
Plan administrators abused their discretion by utilizing a W-2
definition of employee, rather than adopting a federal com-
mon law definition of the term. On ruling on NWP's motion
for summary judgment, the district court characterized the
issue as "whether by construing the term `employee' as a W-
2 employee, the [administrators] committed legal error," for
"[i]f the [administrators] committed legal error by employing
an improper legal standard, then they abused their discretion."
The court ruled that the term "employee" has a well-
established common law meaning that the Supreme Court
articulated in Nationwide Mutual Insurance Co. v. Darden,
503 U.S. 318, 323-24, 112 S. Ct. 1344, 1348 (1992). There-
fore, its meaning is not ambiguous and the administrators did
not have discretion to apply their own definition. Thus, the
court ruled that by applying a W-2 definition, the administra-
tors committed legal error, and accordingly abused their dis-
cretion.

Our determination of whether the district court's decision
was correct turns on whether, as a matter of law, a term used,
but not otherwise defined, by an ERISA pension plan that has
an established federal common law meaning is unambiguous
so that a plan administrator has no discretion to interpret its
meaning. Neither the district court nor the plaintiffs cite to
any cases supporting this position. Indeed, analogous case law
suggests that merely because a term has a common law defini-
tion it is not unambiguous, so that an administrator is pre-
cluded from exercising discretion in its interpretation.

Thus, in Allen v. Western Conference of Teamsters Pension
Trust Fund, 788 F.2d 648, 650 (9th Cir. 1986), we upheld the
denial of benefits to a surviving spouse even though the plan
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administrator's definition of a plan term conflicted with its
established definition. In Allen, following her husband's
death, the plaintiff sought survivor benefits under his pension
plan to which she would have been entitled had she been a
"surviving spouse" under the terms of the plan. See id. at 649.
The term "surviving spouse" was defined as"the person to
whom the Vested Participant or Pensioner was married on the
date of his death and throughout the one-year period ending
on his death." Id. The plan administrator interpreted this defi-
nition to require that the surviving spouse actually have been
married to the participant, construing marriage strictly to
require a legal marriage relationship. See id.  Unfortunately,
although the plaintiff and the pensioner had a civil wedding
ceremony and lived as husband and wife until the pensioner's
death, because the decedent's prior marriage was not final at
the time they were married, the marriage was void. See id.

The plaintiff argued, pursuant to California statutory law,
that she was entitled to benefits as a "putative spouse." See id.
California law provides that where a marriage is void or void-
able, but one or more of the spouses believed it to have been
valid, a court may award the party the status of putative
spouse. See id. This status has been held to entitle the spouse
to: treat marital property as community property; receive
workers' compensation benefits; take by intestacy; sue for
wrongful death; and claim death benefits under a public
employees' benefit plan. See id. Therefore, the plaintiff con-
tended that she should be treated as a surviving spouse for the
purposes of the pension plan. See id. The court rejected this
argument, however, finding no authority for the proposition
that putative and legal spouses must be treated the same for
all purposes. See id. Because of this, and because the pension
plan used the term "married," the express terms of the plan
governed. See id. at 650. The court therefore held that the
denial of benefits was proper. See id.

While not directly on point here, Allen nevertheless is
instructive as to our approach in analyzing an administrator's
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interpretation of a plan term in the face of a contrary legal
definition. Allen demonstrates that the decision of the plan
administrator to apply its own definition may be upheld
although state law in effect defines the disputed term differ-
ently.

The Court of Appeals for the Sixth Circuit's opinion in
Administrative Committee of the Sea Ray Employees' Stock
Ownership & Profit Sharing Plan v. Robinson, 164 F.3d 981,
986 (6th Cir. 1999), cert. denied, 528 U.S. 1114, 120 S. Ct.
931 (2000), which held that a plan administrator had the dis-
cretion to interpret and construe an undefined term in the
plan, also is instructive. There, the plaintiffs sought de novo
review of the administrator's interpretation of the term "par-
tially terminated," as they argued that, as a matter of law, a
court rather than the administrator should provide the determi-
nation of its meaning. See id. The court rejected this argument
finding that because the plan granted discretion to the admin-
istrator, the "discretion to interpret and construe the Plan logi-
cally extends to terms of the Plan, since any interpretation of
a plan turns on the meaning of terms contained therein." Id.
In doing so, it noted that "[t]o limit an administrator's discre-
tion to only those terms explicitly defined [by the plan] would
undermine the administrator's discretionary power or require
companies to write interminably long plans to account for
every term." Id.

While the issues presented are not identical, we never-
theless find the Robinson analysis persuasive. Although aris-
ing in the context of the appropriate standard of review in
considering the plan administrator's decision, the Robinson
plaintiffs made a similar claim to that which the plaintiffs here
put forth: that the court, rather than the plan administrators,
should define an undefined plan term. But, as the Robinson
court held, if the courts limited an administrator's discretion
to the interpretation of defined terms, they would frustrate the
discretionary power expressly conferred on the administrator
by the plan. We should avoid such an inappropriate result
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here even though the plaintiffs urge us to require the Plan
administrators to adopt a definition set forth by the Supreme
Court rather than a definition we or the district court supplies.
Regardless of which court's definition is used, if we required
the Plans to use a judicially-crafted definition, we would be
inappropriately depriving the administrators of their discretion
to interpret the Plans.

We emphasize that there is nothing in the language of
the Plans limiting the administrators' discretion to the inter-
pretation of defined terms. To the contrary, the Plans
expressly provide that their respective administrators have
"absolute" or "sole discretion" to interpret the terms of the
Plan and to determine eligibility for benefits under the Plan.
Second, there is nothing in Darden from which we can con-
clude that the Supreme Court meant its definition of"employ-
ee" to apply to all ERISA plans where the term otherwise was
undefined. The Court simply construed the term "employee"
as it is used in ERISA for the purpose of determining who has
standing to sue under section 1132(a). See Darden, 503 U.S.
at 320-21, 112 S. Ct. at 1347. In doing so, the Court did not
indicate that an administrator need apply this definition in
interpreting individual ERISA plans. Indeed, as the Court of
Appeals for the Seventh Circuit has recognized,"[n]othing in
ERISA . . . compels a plan to use the term `employee' in the
same way it is used in the statute." Trombetta v. Cragin Fed.
Bank for Sav. Employee Stock Ownership Plan, 102 F.3d
1435, 1440 (7th Cir. 1996) (internal quotation marks omitted).
Instead, ERISA contemplates that there will be plans that do
not cover all categories of employees, a strong indication that
the terms do not have to be construed the same way. See Shaw
v. Delta Air Lines, Inc., 463 U.S. 85, 91, 103 S. Ct. 2890,
2896-97 (1983) ("ERISA does not mandate that employers
provide any particular benefits, and does not itself proscribe
discrimination in the provision of employee benefits.").

Therefore, we find that the district court erroneously
concluded that, in the absence of a definition in the Plans, the
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administrators were required, as a matter of law, to apply the
federal common law definition of employee. Rather, plan
administrators should be given the full benefit of the discre-
tion afforded to them by their respective plans in interpreting
plan terms, be they defined or undefined, with the reasonable-
ness of those interpretations being evaluated against the rele-
vant factual and legal backgrounds.7

The relevant inquiry then becomes whether the definition
applied by the administrators was arbitrary and capricious.
The arbitrary and capricious standard of review requires the
district court to give substantial deference to an administra-
tor's decision. Indeed, an administrator's decision"is not arbi-
trary unless it is not grounded on any reasonable basis."
Horan v. Kaiser Steel Ret. Plan, 947 F.2d 1412, 1417 (9th
Cir. 1991) (internal quotation marks omitted). Accordingly, a
court may overturn a decision only where it is "so patently
arbitrary and unreasonable as to lack foundation in factual
basis and/or authority in governing case or statute law." Oster
v. Barco of Cal. Employees' Ret. Plan, 869 F.2d 1215, 1219
(9th Cir. 1988) (internal quotation marks omitted); see Con-
crete Pipe & Prods. of Cal., Inc. v. Construction Laborers
Pension Trust, 508 U.S. 602, 623, 113 S. Ct. 2264, 2279-80
(1993).
_________________________________________________________________
7 To this end, we note the district court's concerns that "allowing the
plan administrator to supply any definition it sees fit, [would cause] the
plan administrator [to] rarely, if ever, commit an abuse of discretion . . .
[and] make a mockery of even the lenient arbitrary and capricious stan-
dard of review" are unfounded. While we hold that administrators have the
discretion to interpret undefined terms even though statutory or common
law defines them, we do not suggest that a court reviewing the reasonable-
ness of an administrator's interpretation must be oblivious to common law
definitions. Indeed, we recognize that some persons might be excluded
from and some might be included within the definition of "employee" in
both a W-2 and common law sense. Yet we do not foreclose the possibility
that a court in an appropriate case could find that the administrator's defi-
nition was so gross a deviation from an accepted meaning of a term that
the administrator by adopting the definition abused its discretion.
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Here, in determining that the plaintiffs were not employees,
the Plan administrators applied a W-2 definition. According
to the administrators, the Plans were designed with only W-2
employees of NWP in mind, namely NWP physicians. There-
fore, it was clearly reasonable to apply a W-2 definition
because that application limited disbursements of benefits to
persons whom the Plans were intended to benefit. Further-
more, the Plan administrators relied upon an Internal Revenue
Service private letter ruling that stated that W-2 employees of
entities within the Kaiser program other than NWP were not
to be considered employees of NWP for tax purposes. Thus,
it hardly could be argued seriously that adoption of a W-2
definition was unreasonable on the theory that there was no
justifiable basis to exclude plaintiffs from the category of
NWP W-2 employees.

We recently have held that a consistent pattern of interpre-
tation is "significant evidence" that the plan administrator
acted reasonably. See McDaniel v. Chevron Corp. , 203 F.3d
1099, 1113 (9th Cir. 2000); see also Hansen v. Western Grey-
hound Ret. Plan, 859 F.2d 779, 781 (9th Cir. 1988). Addition-
ally, both Plan administrators informed the plaintiffs in
writing that the W-2 definition consistently had been followed
with respect to eligibility under the Plans. Finally, the Plan
administrators considered the Darden factors in determining
whether the plaintiffs were employees pursuant to the terms
of the Plans, and concluded that they were not.

In light of the evidence presented to the district court, and
reviewing its decision de novo, we conclude the district court
erred in denying NWP's motion for summary judgment. The
Plan administrators' decisions were not "so patently arbitrary
and unreasonable as to lack foundation in factual basis and/or
authority in governing case or statute law." To the contrary,
there was adequate support in the record from which the dis-
trict court could, and should, have concluded that the Plan
administrators did not abuse their discretion. We therefore
reverse the district court's decision denying NWP's motion
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for summary judgment, and direct the district court to enter
summary judgment in its favor. See Lawyers Title Ins. Corp.
v. Honolulu Fed. Sav. & Loan Ass'n, 900 F.2d 159, 164 (9th
Cir. 1990) (noting where record supports only one resolution
of factual issue, or mixed question of law and fact, reviewing
court can order lower court to enter judgment on issue); see
also Martinez v. United States, 669 F.2d 568, 570 (9th Cir.
1981) (same).

In view of our foregoing conclusions, we need not address
NWP's alternative argument that it has set forth an adequate
basis from which it would be reasonable to conclude that the
plaintiffs are not employees of NWP under the common law
definition. We note, however, that there was sufficient evi-
dence of record to establish that the Plan administrators
assessed the plaintiffs' relationship with NWP in light of the
appropriate Darden factors and concluded that the plaintiffs
were not common law employees. But, inasmuch as we predi-
cate our decision on our conclusion that the Plan administra-
tors did not abuse their discretion in applying a W-2 definition
of employee, we do not address this issue further.

V. ATTORNEY'S FEES

We review a district court's award or denial of a request for
attorney's fees for abuse of discretion. See McElwaine v. US
West, Inc., 176 F.3d 1167, 1171 (9th Cir. 1999); Hope v.
International Bhd. of Elec. Workers, 785 F.2d 826, 831 (9th
Cir. 1986). Here, however, plaintiffs as a matter of law are not
entitled to recover attorney's fees as ERISA permits the
award of attorney's fees only to a participant, beneficiary or
fiduciary who succeeds on any significant issue in litigation
which achieves some of the benefit brought in bringing suit.
See 29 U.S.C. § 1132(g)(1); Flanagan v. Inland Empire Elec.
Workers Pension Plan & Trust, 3 F.3d 1246, 1253 (9th Cir.
1993). In light of our conclusions, it is clear the plaintiffs
have not prevailed on any issue in the litigation and that a
court would abuse its discretion if it awarded them attorney's
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fees. Therefore, we reverse the district court's award of attor-
ney's fees.

VI. CONCLUSION

We affirm the district court's application of an abuse of dis-
cretion standard in reviewing the Plan administrators' deci-
sions, but we reverse its decision that the administrators
abused their discretion by not applying the federal common
law definition of employee, and we reverse the award of attor-
ney's fees. We remand the matter to the district court to enter
judgment for the defendants.

AFFIRMED IN NO. 99-35962; REVERSED IN NOS. 99-
35936 and 00-35025.

COSTS TAXED IN FAVOR OF DEFENDANTS-
APPELLANTS-CROSS-APPELLEES.
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RAWLINSON, Circuit Judge, concurring:

I agree with the majority, for the reasons set forth in the
majority opinion, that the district court had jurisdiction over
this case. I also agree that the district court properly applied
the arbitrary and capricious standard in reviewing the Plan
Administrators' decisions. Finally, I agree that the award of
attorney's fees by the district court should be reversed, and
costs of appeal taxed in favor of defendants.

I write separately because I find it unnecessary to reach the
pivotal issue addressed in the majority opinion: Whether the
Plan Administrators had discretion to independently define
"employee" for purposes of benefit eligibility. The majority
opinion, relying on Allen v. Western Conference of Teamsters
Pension Trust Fund, 788 F.2d 648 (9th Cir. 1986); Adminis-
trative Committee of the Sea Ray Employees' Stock Owner-
ship & Profit Sharing Plan v. Robinson, 164 F.3d 981 (6th
Cir. 1999), cert. denied, 528 U.S. 1114, 120 S.Ct. 931 (2000);
and Trombetta v. Cragin Fed. Bank for Sav. Employee Stock
Ownership Plan, 102 F.3d 1435, reached the conclusion that
the Plan Administrators had discretion to define"employee"
irrespective of the common-law definition.

I find it unnecessary to reach the issue of the Plan Adminis-
trators' discretion to independently define the term"employ-
ee", because the Plan Administrators applied common-law
factors in determining plaintiffs' eligibility for plan benefits.
The Plan Administrators articulated the following reasons for
their decisions denying eligibility to plaintiffs:

1. Plaintiffs received their compensation, retire-
ment, and welfare benefits from Kaiser Founda-
tion Health Plan (Kaiser), rather than from
defendants;

2. Kaiser withheld, reported, and paid federal and
state payroll taxes;
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3. Plaintiffs work at facilities owned by Kaiser;

4. Defendants did not provide equipment used by
plaintiffs in their employment; and

5. Kaiser made ultimate employment decisions
regarding plaintiffs' pay, benefits, hiring, and
termination.

In Nationwide Mutual Insurance Co. v. Darden, 503 U.S.
318, 323-24 (1992), the Supreme Court instructed us that "all
of the incidents of the [employment] relationship must be
assessed and weighed with no one factor being decisive"
(citation omitted). With that stricture in mind, I am of the
view that defendants adequately considered the "incidents of
the relationship" among plaintiffs, Kaiser and defendant
Northwest Permanente, and did not act arbitrarily in denying
eligibility to plaintiffs. Accordingly, I would REVERSE the
district court's decision on the basis that defendants excluded
plaintiffs from coverage after considering the common-law
employment factors set forth in Darden. I would not reach the
issue of whether defendants may define "employee " without
reference to the common-law factors.
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